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In this appeal involving a malicious prosecution action, we
conclude the trial court erroneously excluded evidence relating
to the notivation for the underlying lawsuit. W therefore

reverse the judgnment.

FACTSAND PROCEDURAL HISTORY

Def endant John Verner, a real estate devel oper, entered
into two agreenents with a local water district to buy nearly 75
percent of the additional capacity of a proposed sewer expansion
project. Plaintiffs John Eilers and Linda Lindberg were nmenbers
of the Land Utilization Alliance (LUA), which opposed the
expansi on and urged that an environnental inpact statenent be
prepared. Linda Lindberg died in May 1995, and Peter Lindberg,
as executor of her estate, was substituted in her place as a
party to this action.

On February 7, 1990, Eilers, as president of LUA, wote a
letter to an EPA project coordinator. This letter, which forned
the basis for an ensuing defamation action by Verner, was

witten on LUA stationery and read:

“I have witten a nunber of letters
representing LUA concerning the possible
approval of Phase Il of the Manteca/Lathrop
Sewer Plant wi thout a conplete environnental
i npact statenment being done. | am al arned
t hat EPA continues to drag its feet on an
issue that is of prine inportance to the
people in the area, nmany of whom have gone on
record to support full environmental review

“As recently as five days ago, | acquired
sonme i nformation of which your agency should
be aware. It is mnmy understandi ng that your

agency is responsible in sone respect to help
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protect the environnent. | al so understand
that your agency is under a great deal of
pressure from Representative R chard Lehman
and Representative Nornman Shummay to approve

t he above nentioned expansion. It is
interesting to note that R chard Lehman’'s
| obbying efforts to get Phase Il approved wll

directly benefit his major political
fundrai ser/ devel oper John Verner. M. Verner
will receive out of the Lathrop share of the
pl ant over seventy-five percent (75% of the
new sewer capacity.

“For your information, | am encl osing
copies of the agreenents that the Lathrop
County Water District entered into with
devel oper, John Verner. Most interesting
about these agreenents is at the tinme they
were entered into no environnental review was
conpl eted, nor discussed. The agreenents are
not site, use, or project specific, and that
means that M. Verner has 162,000 GPD capacity
to use anywhere in the Lathrop County Water
District’s sphere of influence.

“Wth San Joaquin County being one of the
counties in the state currently in
nonattai nnent for air quality, and with the
present growth pressures, it would seemthat
your agency shoul d take a very strong position
to make sure that the environnent is protected
prior to approving this expansion. There is
no need for this expansion at the present
time. Wthin the Lathrop area there there
[sic] is approximately an unused capacity of
300,000 GPD. This is enough capacity to |ast
the City of Lathrop through 1994. There is
absol utely no reason to allow this expansion,
except to help John Verner. It was never ny
under standi ng that your agency was in the
busi ness of granting sewer expansions for one
i ndi vi dual devel oper.

“Recently, Lathrop’s City Attorney Ron
Stein was fired with no warning or explanation
because he responsi bly questioned the
propriety of this ‘sweetheart’ deal of John



Verner’s to his City Council. M. Stein has
becone the second public servant fired within
one nonth over this sewer plant expansion.

That second person was EPA' s Mant eca/ Lat hr op
Sewer Pl ant Expansion Project Coordi nator
Gayl e Eisner, who lost her job in January of
1990 because she, like Ron Stein, nerely asked
the Question, ‘Wat’'s going-on here fol ks?

“What is going on here is that there is a
virtual time-bonb ready to go off. The public
whi ch LUA represents through it’s [sic] nore
than 30 organi zation network is runni ng out of
pati ence. W demand that your agency, EPA,
act responsi bly and do what shoul d have been
done from day one: Process a conplete EI'S on
the Phase Il - Mantecal/Lat hrop Sewer
Expansion. LUA is ready to do whatever is
necessary to achieve the justice the public
deserves. We are not going away!

“The ball is in your court.”

The letter showed that copies were being sent to a nunber
of individuals and organi zati ons.

Verner |earned of the LUA letter while attending a water
board neeting, and he becane upset. However, he decided not to
respond i nmedi ately. The next norning, he received nore than 40
t el ephone calls from busi ness col | eagues, devel opers, and others
about the letter. Hi's anger increased, and he becanme concerned
that the LUA letter woul d adversely affect his business. Verner
stated that “[i]f maiming [Eilers’s] ass were legal, then
woul d have mainmed him” Instead, he consulted wth defendant
M chael Babitzke, his longtine friend, business partner, and
at t or ney.

Verner and Babitzke decided to file an action for |ibel and

sl ander against LUA, Eilers, and Lindberg. The conplaint also



named as Doe defendants the nenbers of LUA, organizations
affiliated with LUA, and their nenbers.

In his conplaint, Verner alleged the follow ng statenents
were false: (1) EPA was under pressure from Representative
Lehman, (2) Lehman’s |obbying efforts “will directly benefit his
maj or political fundraiser/devel oper John Verner,” (3)
environnment al review had not been conpl eted or di scussed when
Verner entered into agreenents with the water district, (4)
there was no reason to allow the expansi on except to help
Verner, (5) the EPA was not supposed to be “in the business of
granting sewer expansions for one individual devel oper,” (6)
Stein was fired for questioning “the propriety of this
‘sweet heart’ deal of John Verner’s to his City Council,” (7)
Stein was the second public servant fired within one nonth over
this project, (8) Eisner |ost her job with EPA because she
guesti oned the expansion, and (9) “[t]he public which LUA
represents through its nore than 30 organi zation network is
runni ng out of patience.”

Verner alleged these statenments were defamatory on their
face, because they exposed himto “hatred, contenpt, ridicule,
and obl oquy” by accusing himof “wongfully influencing public
officials to approve a sewer expansion against the public
interest and wongfully influencing public officials to
term nate public enpl oyees and wongfully ignoring environnent al
protection |l aws enacted on behalf of the public.”

Verner further alleged this letter would be taken in a

def amatory sense by those who read it, because it would be
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understood to nean that Verner “has been guilty of wongfully

i nfluencing public officials against the public interest by

i gnoring environnmental protection |aws and causi ng consci enti ous
public enployees to be term nated fromtheir jobs when they
stand in his way.”

Ver ner sought general damages of $1 mllion, special
damages of $1 million, and punitive damages of $10 nillion.

Li ndberg denurred to the conplaint, noting there was no
al l egation that she published, or communi cated, the allegedly
defamatory remarks. The trial court sustained the denurrer,
when no anended conplaint was filed within the prescri bed
timeframe, and dism ssed the conplaint as to Lindberg in July
1990.

In Cctober 1991, Verner filed a request to dismss the
action with prejudice as to the remaining defendants, and the
court entered a judgnment of dism ssal accordingly.

Plaintiffs Eilers and Lindberg then filed an action for
mal i ci ous prosecution agai nst Verner and Babitzke. They
asserted Verner’s defamation action had legally terminated in
their favor, was brought w thout probable cause, and was
initiated with malice.

As to the probable cause elenent, plaintiffs asserted the
| etter contained true allegations and could not reasonably be
read as defam ng Verner. They also clainmed the |etter contained
statenents of opinion rather than fact and that Verner was a
l[imted public figure who had no reasonabl e belief that

plaintiffs acted with malice. They further asserted the letter
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was absolutely privileged as a comuni cation on a natter of
conmon interest. (Cv. Code, 8§ 47, subd. (c).)

The trial court entered summary judgnent in favor of Verner
and Babitzke, finding a claimfor malicious prosecution could
not prevail, because there had in fact been probable cause to
bring the defamation | awsuit.

Plaintiffs appeal ed, and this court reversed in Lindberg v.
Verner (Cct. 30, 1996, C019439 [nonpub. opn.]). W concl uded
nei ther Verner nor Babitzke had probabl e cause for bringing
their action, “because the letter formng the basis for the suit
di d not defane Verner and could not reasonably read in such a
fashion.”

In footnote 10 of our decision, we enphasized that the only
guestion before us involved the el enment of probabl e cause:
“There is no dispute concerning the remaining el enents of the
mal i ci ous prosecution action. The defanmation action was brought
by Verner and Babitzke and concluded in favor of Eilers and
Li ndberg when dism ssed with prejudice. Questions of fact
remai n on the question of whether the defanation action was
initiated with malice. Although Verner asserts he brought suit
to protect his reputation, there was al so evidence that other
devel opers in the area urged Verner to sue LUA and those active
in the organi zati on because they were ‘extortionists’ and
‘liars.” One devel oper, through its attorney, offered to assi st
with any litigation that Verner m ght bring. ”

Fol | owi ng our decision, the malicious prosecution action

proceeded to trial



Def endants sought to preclude plaintiffs fromintroducing
evi dence of conversati ons between Verner and three other people
fromthe devel opment conmunity. |In one such conversation,

Nel son Baylor told Verner he “shoul d sue because [plaintiffs]
are extortionists, that they don't keep their word, they are
liars, and if he could assist in any way, he would be happy to.”
In a later conversation, Baylor told Verner, “Go get him good

| uck, keep us posted.”

Jerry Sperry al so encouraged Verner to sue Eilers and
of fered assistance. Sperry told Verner: “[B]Jury the son of a
bitch, go get him help us all out.”

Howard Arnai z voiced simlar sentinents, telling Verner to
go forward and “bury the sons of a bitches.” Later, referring
to Eilers, he told Verner “If you get the son of a bitch on the
floor don't let himup.”

Def endants asserted these statenents denonstrated only the
state of mnd of the speakers, not defendants, and were
therefore irrelevant. They also argued this testinony would be
unduly inflammtory and woul d require an undue consunption of
time. They added that there was no evidence that Verner had
ever conveyed these nessages to Babitzke. Finally, they
asserted the statenments by Arnaiz were nade after the initiation
of the lawsuit and were therefore irrelevant to the litigation.

Plaintiffs countered that the support and encour agenent
Verner received fromfell ow devel opers was directly relevant to
the issue of nmalice and nay have influenced Verner in bringing

and/ or maintaining his lawsuit.
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The trial court excluded this evidence. Exercising its
di scretion under Evidence Code section 352 (further undesi gnated
statutory references are to the Evidence Code), the trial court
determ ned these statenents “to be nore prejudicial than
probative and no nore indicative of the state of the mnd of the
litigants thensel ves.”

Plaintiffs renewed their efforts to admt this evidence
after defendants testified at trial. They asserted these
conversations were relevant to denonstrate that the |awsuit was
not brought in good faith but was instead brought to coerce and
threaten LUA and its nmenbers. They noted that Verner had stated
he had contacted Babitzke after receiving tel ephone calls,
“after, you know, several days of bullshit and criticismand
ridicule and everything el se fromso damm nany people . . . .~
Plaintiffs argued that sone of the calls he received were from
“devel opers or attorneys or coll eagues of the devel opers who
talked to M. Verner and related to himthe recommendati ons and
encouragenent to sue M. Eilers.” Plaintiffs urged that this
evi dence be admitted “to give the jury the entire picture.”

The court denied plaintiffs’ request, reiterating its
previous finding that “the probative value of any of these
conversations is substantially outweighed by the prejudicial
potential they have. [f] M concernis | don't want to turn
this trial into devel opers versus environnentalists or vice
versa. And so far all |’ve heard is evidence that perhaps M.
Eilers is not popular in the devel opnment comunity. But | have

heard nothing that says that was the thought process or
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notivation or rationale of M. Verner in deciding to file the
lawsuit.” The court added: “The testinony is reflective of the
t hought processes of the speakers not of the defendants here.
And unl ess there’s some further indication that this was, in
fact, the notivation for the filing of the action, . . . [i]t is
goi ng to be excluded.”

Plaintiffs raised this issue a third tinme near the close of
trial, but the court held fast to its previous ruling, stating:
“I still see nothing there, which is not nore prejudicial than
probative. M concern about this is that if it conmes in, the
only possible use that the jury could nake of it is that the
entire devel opnent community of San Joaquin is now teanmed up
against M. Eilers.”

At trial, defendants testified about their reasons for
bringi ng the defamati on lawsuit, and they described the research
undert aken before filing the conplaint. Plaintiffs introduced
evidence relating to the | egal expenses they incurred and ot her
damages they clained to have suffered.

The jury cane to different conclusions about the two
defendants. In its special verdict, the jury found that Verner
did not maliciously institute or nmaintain the defamation suit
agai nst plaintiffs but that Babitzke had. It awarded Lindberg
attorney fees of $3,092.30 and awarded Eilers $30, 962. 43, one-
hal f of his clained attorney fees but did not award any
noneconom ¢ damages. The jury further concluded that Babitzke’s

conduct was not intended to injure plaintiffs, and was not
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carried out with a willful and conscious disregard for the
rights of others.

Eil ers noved for a judgnent notw thstanding the verdict.
He chal | enged only the anmount of damages awarded by the jury,
asserting the undi sputed evidence denonstrated he had incurred
attorney fees of $61,924.86. The trial court denied the notion,

and this appeal followed.
DiISCUSSION
I

Evi dence of the Tel ephone Conversations

Plaintiffs assert that the trial court erred in excluding
evi dence of the conversations between Verner and others fromthe
devel opnent community. They argue this evidence was relevant to
the issue of malice and shoul d have been admtted. W agree.

Al t hough the court did not cite section 352 by nunber, it
is apparent the trial court nmade its evidentiary ruling based on
section 352, finding that the potential prejudice of the
proffered evidence outweighed its probative value. Wile the
trial court possesses broad discretion in making such a
determ nation, that discretion is not absolute. (Bihun v. AT&T
I nformation Systens, Inc. (1993) 13 Cal.App.4th 976, 989,

di sapproved on other grounds in Lakin v. Watkins Associ at ed
| ndustries (1993) 6 Cal.4th 644, 664.)

“Reasonabl e exercise of trial court discretion pursuant to

section 352 requires that the trial judge bal ance the

probative val ue of the offered evidence against its potential of
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prej udi ce, undue consunption of time, and confusion.

[Citation.] That bal ancing process requires consideration of
the rel ationship between the evidence and the rel evant
inferences to be drawn fromit, whether the evidence is rel evant
to the main or only a collateral issue, and the necessity of the
evi dence to the proponent’s case as well as the reasons recited
in section 352 for exclusion. [Citation.] The nore substanti al
t he probative value of the evidence, the greater the danger of

t he presence of one of the excluding factors that nust be
present to support an exercise of trial court discretion
excluding the evidence.” (Kessler v. Gay (1978) 77 Cal. App. 3d
284, 291.)

To establish a claimfor malicious prosecution, a plaintiff
must prove that the prior action (1) termnated in favor of the
plaintiff, (2) was brought w thout probable cause, and (3) was
initiated with malice. (Sheldon Appel Co. v. Albert & Qi ker
(1989) 47 Cal.3d 863, 871.) The excluded evidence related to
this |ast elenent.

Mal i ce focuses on “the subjective intent or purpose with
whi ch the defendant acted in initiating the prior action, and
past cases establish that the defendant’s notivation is a
guestion of fact to be determned by the jury.” (Sheldon Appel
Co. v. Albert & Aiker, supra, 47 Cal.3d at p. 874.) *“Malice
means actual ill will or sone inproper purpose, whether express
or inplied. [Citations.] It may range anywhere from open
hostility to indifference.” (Gindle v. Lorbeer (1987) 196

Cal . App. 3d 1461, 1465.)
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The trial court mnimzed the probative value of the
conversations Verner had with Bayl or, Sperry and Arnaiz by
concluding they were indicative of the speakers’ m ndsets and
did not bear on Verner’s own notivations in bringing suit. W
do not agree.

As courts have | ong recognized, malice is generally
inferred fromfacts and circunstances. (E.g., Lyon v. Hancock
(1868) 35 Cal. 372, 377.) Wile Verner may have di scounted the
statenments made by his associates and col | eagues, and coul d have
testified to that effect, it is also possible that these urgings
played a role in Verner’s decision to bring suit. The effect of
a conversation on a listener may be highly relevant to the
listener’s notivation for a subsequent act. That effect may be
denonstrated explicitly, such as by a corment in response. But
provi ng effect does not require such an express statenent.

Ef fect may al so be denonstrated by evidence of actions taken in
response to a statenent. Both types of responses are probative.
The statenents nmade by Baylor, Sperry and Arnaiz are of

course relevant to the speakers’ states of mnd. But they are
al so rel evant, because they may have influenced Verner’s
subsequent actions. Verner nmay have decided to file his suit
after considering the urgings of his associates to “get”
plaintiffs, “bury” Eilers, and “help us all out.” Verner was
certainly free to deny at trial that these statenents played any
role in his decision to sue plaintiffs, and the jury could then

have deci ded whose claimto believe. The fact that the jury

-13-



coul d have made a determ nation either way does not negate the
probative val ue of this evidence.

Def endants point out that these conversations occurred at
different tinmes: Some occurred before the suit was filed, and
at | east one, the conversation with Arnaiz, occurred afterward.
However, an action for nalicious prosecution lies not only for
| awsuits maliciously filed but also for lawsuits maliciously
continued. (Curtis v. County of Los Angeles (1985) 172
Cal . App. 3d 1243, 1252.) Maliciously prosecuted cases cause
defendants to i ncur onerous costs throughout the course of the
litigation. And, as long as a maliciously prosecuted case
continues, the court calendar is clogged and the judici al
process adversely affected. (See Crow ey v. Katleman (1994) 8
Cal . 4th 666, 693.)

In keeping with BAJI No. 7.30, the trial court instructed
the jury that the elenments of malicious prosecution include that
the defendant “initiated or was actively instrunmental of [sic]
t he conmencenent or mai ntenance of a civil proceedi ng agai nst
the plaintiff,” “acted w thout probable cause in commencing or
mai ntai ning the civil action,” and “acted with malice.”
(Italics added.) The court further informed the jury that “[i]t
is undi sputed by the parties and you are therefore instructed
t hat Defendants Verner and Babitzke each initiated or was
actively instrunental in comencing and maintaining the prior
civil action. [9] Accordingly, this essential plaintiffs’
claimis established and is not at issue in this trial.”

(Italics added.)
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In short, it is immterial that sone of these conversations
may have occurred after the lawsuit was filed, as they may
nonet hel ess have provided an inpetus for Verner to nmaintain the
action.

I n anal yzing the conversations under section 352, the court
al so concl uded the evidence was overly prejudicial, because it
woul d lead the jury to conclude that “the entire devel opnment
comunity of San Joaquin is now teanmed up against M. Eilers.”
The court m sperceived the nature of “prejudice” in the context
of section 352.

As nunerous courts have noted, “prejudicial” and “damagi ng”
are not synonynous terns. (E.g., People v. Karis (1988) 46
Cal .3d 612, 638; Bihun v. AT&T Information Systens, Inc., supra,
13 Cal . App.4th at p. 989.) For purposes of section 352,
prej udi ce neans evidence that is likely to evoke an enoti onal
bias and that has little relevance to the matters at issue.
(People v. Mnifie (1996) 13 Cal.4th 1055, 1070-1071.) Evi dence
is prejudicial if it causes the jury to prejudge a nmatter on the
basi s of extraneous factors. (Vorse v. Sarasy (1997) 53
Cal . App. 4th 998, 1009.) “In other words, evidence should be
excluded as unduly prejudicial when it is of such nature as to
inflane the enptions of the jury, notivating themto use the
i nformation, not to logically evaluate the point upon which it
is relevant, but to reward or punish one side because of the
jurors’ enotional reaction.” (lbid.)

“[ Tl he idea that evidence should be excluded because it is

“highly prejudicial’” to alitigant’s case is a classic error.
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Oten the nost highly probative evidence is also highly dami ng,
and therefore ‘prejudicial’ in a superficial sense of the word.

[ S]ection 352 does not, however, allow for the exclusion of

evi dence nerely because it is ‘prejudicial’ in the sense of
damaging to a litigant’s position. The relevant phrase fromthe
statute is ‘substantial danger of undue prejudice.’

Undue prejudice springs fromevidence which has very little
effect on the issues.””’” (O Mary v. Mtsubishi Electronics
America, Inc. (1997) 59 Cal.App.4th 563, 575, italics omtted.)

Here, plaintiffs theorized that Verner filed and mai ntai ned
his lawsuit at least in part due to the urgings of other
devel opers who wanted to punish plaintiffs for their actions.
The rel ati onshi ps between the parties were relevant to the case
and, as discussed previously, the proffered evidence bore on the
i ssue of malice. These conversations do not relate to
extraneous matters |likely to evoke an enotional bias. |nstead,
they were relevant to a critical issue. The trial court erred
in invoking section 352 to exclude this evidence fromthe jury’s
consideration. (See Hilliard v. A H Robins Co. (1983) 148
Cal . App. 3d 374, 400.)

The trial court’s ruling cannot be considered harnl ess
error. Defendants point out that the jury found that Verner did
not act maliciously, even though evidence was adnmtted that
Verner was angry about the lawsuit and had stated in his
deposition that he would have liked to “nmaim[Ei lers’] ass.”

Def endants argue that, because the jury found this evidence

insufficient to establish malice, the conversations with the

-16-



devel opers woul d have added nothing. W cannot agree. The
conversations with other devel opers are relevant to establishing
mal i ce under a different theory, nanely, that Verner did not act
on a belief of the justness of his causes of action but instead
at the behest of others in the devel opnment comrunity in order to
silence LUA and its nmenbers. Again, while a jury may have
rejected such a theory, the court’s ruling deprived the jury of
the opportunity to consider such a theory. Under these
circunstances, the verdict nust be reversed as to Verner.

The verdict nust also be reversed as to Babitzke, because
the exclusion of this evidence nmay have affected the jury’s
deci sion not to award punitive damages agai nst him In arguing
ot herwi se, Babitzke enphasi zes that there was no evi dence t hat
he knew of the devel opers’ comrents. However, plaintiffs
obvi ously could not present such evidence after the trial court
rul ed these conversations were not “indicative of the state of
the mnd of the litigants,” including Babitzke. The ruling
assuned that Babitzke knew of the conversations but that they
were not indicative of his state of mind. W are bound by the
trial court’s assunption for purposes of resolving this issue on
appeal. Moreover, reasonable inferences drawn fromthe evidence
that was presented all ow one to conclude that Babitzke knew t he
details of the tel ephone conversations. The relationship
bet ween Babitzke and Verner was far nore than that of attorney
and client. The nen had known each other since high school and
consi dered thenselves to be “[c]lose friends.” Babitzke had

invested in a nunber of Verner’'s real estate ventures. Wen
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Verner cane to consult with Babitzke about the LUA letter, the
two net for approximately one hour. The phone calls fromthe
devel opers were apparently discussed at that neeting, because
Babi t zke testified he relied on the fact that Verner “was
receiving all these phone calls” in assessing the potenti al
damage to Verner’s business interest.

G ven the close, longstanding relationship between Verner
and Babitzke, it would be surprising if Verner had not recounted
the content of his conversations with the devel opers to
Babitzke. In that event, the jury should have been allowed to
deci de whet her that know edge pl ayed any role in Babitzke's
decision to file and pursue a |lawsuit on Verner’s behal f.

Again, we reiterate that a jury m ght have concl uded that
t he conversations had no effect on either Verner or Babitzke.
However, that was a determnation for the jury to make after
bei ng apprised of all relevant evidence. Because the trial
court erroneously excluded evidence of the conversations between
Verner and his associates, and the jury was prevented from
considering this question, reversal is conpelled. (See O Mary
V. Mtsubishi Electronics Arerica, Inc., supra, 59 Cal.App.4th
at pp. 576-577; Kelly v. New West Federal Savings (1996) 49
Cal . App. 4th 659, 677.)

Finally plaintiff Eilers reiterates his claimthat the jury
erred in awarding only half of his incurred attorney fees.

G ven our conclusion that the court’s evidentiary ruling was
erroneous and conpel s reversal as to both defendants, we do not

resolve this additional claim
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The parties disagree regarding the issues to be decided on
retrial as to Babitzke. Plaintiff contends the matter should be
remanded as to Babitzke for retrial only on the question of
damages and not liability. Babitzke and Verner argue that the
i ssues on retrial should not be so limted. Verner argues he
woul d be prejudiced by a limted remand as to Babitzke in part
because the jury would know that a previous jury had found that
Babit zke acted with nmalice and that Babitzke's liability “m ght
be inferred [sic] to Verner” because Babitzke was Verner’s
attorney. Babitzke sees prejudice in a retrial that is limted
to the issue of punitive damages as to him He argues that
because he had been found liable for malicious prosecution by a
previous jury, the next jury may not appreciate the conceptual
di fference between the malice necessary to a finding of
mal i ci ous prosecution and nalice necessary to an award of
punitive danages.

At common | aw, “there was no practice of setting aside a
verdict in part. |If the verdict was erroneous with respect to
any issue, a newtrial was directed as to all.” Gasoline
Products Co. v. Chanplin Refining Co. (1931) 283 U. S. 494, 497
[75 L.Ed. 1190].) But it is nowfirmy established that an
appel l ate court has the power to order a retrial on alimted
i ssue or issues. (Torres v. Autonobile Club of So. California
(1997) 15 Cal.4th 771, 776.) Even so, “where the practice
permts a partial newtrial, it may not properly be resorted to
unless it clearly appears that the issue to be retried is so

di stinct and separable fromthe others that a trial of it alone
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may be had without injustice.” (Gasoline Products Co. v.
Champlin Refining Co., supra, at p. 500.)

We find Verner’s and Babitzke’s concerns regarding the
confusion and uncertainty that may arise froma limted renmand
persuasive. Wile careful instructions could conceivably avoid
Babit zke’s stated concerns, it renmains true that evidence fully
exploring the matter of these tel ephone conversations m ght | ead
a new jury to decide the issue of Babitzke’'s malice in filing
and mai ntaining the defamation action differently. To best
preserve the right of each of the parties to a fair trial and
avoid injustice, the better alternative is to reverse the
judgnment in its entirety. (See Gasoline Products Co. v.

Chanplin Refining Co., supra, 283 U S. at p. 500.)

DISPOSITION

The judgnent is reversed. Plaintiffs are awarded their

costs on appeal .

HULL , J.

W& concur:

RAYE , Acting P.J.

KOLKEY , J.
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